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INTRODUCTORY ESSAY

Keeping The Constitution Inside The Schoolhouse GateStudents' Rights Thirty Years After Tinker V. Des
Moines Independent Community School District
By Nadine Strossen

*
**

Edited from the original version by Daniel Larner

Note: This article was originally written as the keynote address for the Constitutional Law Symposium at Drake
University Law School, October 8, 1999. It was published in the Drake Law Review [48 Drake L. Rev. 445, 462
(2000)]. It seeks to provide a brief historical context for students rights issues, then to discuss those issues in more
detail, covering developments from the Tinker case to the “PostColumbine Backlash.” The article assumes some
[1]

very basic familiarity with Tinker v. Des Moines , a case from 1969. The Des Moines School Board had banned the
wearing of black armbands by students (in this case indicating mourning for soldiers and civilians killed in
Vietnam). The U.S. Supreme Court declared the ban invalid, stating that “students may not be confined to the
expression of those sentiments that are officially approved.” I have omitted those sections of the original article
which discuss the connections of the case with Drake University Law School, and other matters of local interest to
the Drake community. Otherwise, changes made are solely for conciseness and continuity.
[2]

Though Strossen’s original paper covered only up to the PostColumbine backlash in 1999, she has provided a
brief, summary update of the student rights situation which can be found here in her conclusion. —Daniel Larner
I. An International Perspective
In the fall of 1999, the ACLU had to come to the defense of a high school student in Mississippi who was suspended
[3]

for wearing a Star of David pin. To him it was a symbol of his Jewish faith, but to the school board, it was a
[4]

dangerous gang symbol. Those of us with a Jewish heritage may well be a gang of sorts but not the sort that
[5]

threatens school safety! I am happy to report that the ACLU won this case. And, of course, the Tinker precedent
played a crucial role in that victory. To understand some of the general themes and issues at stake in the Tinker case
and its aftermath in an International perspective, let me begin by quoting one of the plaintiffs in the Tinker case,
Mary Beth Tinker:
[I]t wasn't until 1874, . . . that children received legal recognition for abuse, and that was only because
the American Society for the Prevention of Cruelty to Animals decided that children should be
included, . . . there were [already] laws on the books against abusing animals . . . .
So this [lack of legal protection for young people] goes on throughout history. The whole thing right
now that's going on against the juvenile justice right now, scapegoating teenagers, and especially
black teenagers, is really nothing new. In 1826, in Britain, a magistrate said there was so much
juvenile crime that we really should ship the kids off and emigration would be a good solution, and, in
fact, they did, they sent kids off . . . Australia was a favorite place to send kids, there were 500,000 kids
sent off a year for quite a while. . . . [Likewise, i]n colonial America, the . . . evangelicals said you
should beat the will out of children, that was a way of keeping them from being strongminded, and
the slave[ children], . . . [W]e all know what happened there.
[But] I don't know if you realize that white children were sold in those years as well. Here is an ad from
1760, "To be sold by Thomas Overend at the drawbridge, two white boys and a Negro lad, all about 14
years old. Also very good lime juice.”

[6]

In contrast with this negative history about children's rights, including in other parts of the world, the international
community recently has taken some significant positive steps. Most importantly, the United Nations Convention on
[7]

the Rights of the Child, which the United Nations General Assembly adopted unanimously in 1989, broke all
[8]

records as both the most rapidly ratified and the most widely ratified human rights treaty in history. Out of all 193
[9]

nationstates in the world, only two have not ratified this convention. It recognizes broad rights for minors,
including free expression rights and rights in schools, essentially the same robust rights the Supreme Court upheld in
[10]

Tinker. Therefore, with the subsequent erosion of the Tinker holdings and our legal system's general devaluation of
Published by Western CEDAR, 2006
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minors' rights since then, this international treaty could provide a valuable alternative source of protection.

Alas, though, of the two countries in the entire world that have not ratified this convention, one is our very own
[11]

[12]

United States. The only other country that is our companion in this tiny category of nonratifiers is Somalia. And
that is only because Somalia does not have an internationally recognized government, so it is literally unable to
[13]

ratifyan excuse that is not available to the United States! The United States Government's refusal to ratify this
international convention protecting minors' and students' rights in part reflects our country's longstanding general
[14]

isolationism concerning international law.

But it also reflects the recent subversion of young people's dignity and
[15]

rights throughout our domestic political and legal systems.

Counter to such subversion of the rights of young people, let me cite two recent ACLU cases. Our clients were, just
like Mary Beth Tinker, very young women still in junior high school in Iowa. Because I am a founder of a group
called Feminists for Free Expression, I must say that these particular young women were right after my own heart!
They were feminists, and they were therefore concerned about sexist expression, including sexually suggestive sexist
expression. But they did not want to censor or punish that expressionrather, just to counter it with their own pro
feminist views.
Specifically, these young ladies were concerned by the fact that some of their male classmates were coming to school
wearing "Hooters" Tshirts. As I am sure many of you know, Hooters is a restaurant chain that features waitresses with
suggestive outfits, calling attention to certain parts of their anatomy. The Tshirts show an owlone of the
connotations of the word "Hooters"designed very provocatively with its eyes strategically placed right over the
nipples of the person wearing the shirt. To add to the provocation, the restaurant's slogan, on the back of the Tshirt
is, "Hooters: More than a mouthful."
Putting their creative counterspeech into action, our young female clients came up with quite a provocative Tshirt
[16]

of their own. On the front, instead of an owl, it showed a rooster with the word "Cocks."

On back, the corresponding

[17]

slogan was, "Nothin' to crow about!" And that is when the principal decided to intervene, to censor the girls' T
shirt. Thus, as is so often the case, we see censorship of sexually oriented expression being used to suppress
expression that is empowering for women, which is doubly dangerous to both free speech and gender equality.
But the ultimate outcome here was positive. Our young clients adroitly organized public forums in which they
[18]

discussed the constitutional issues and drew a great deal of media attention.

One of the girls wrote an article about

[19]

their case for a major national teen magazine. And they successfully negotiated with school officials to preserve
both gender equity and free expression. So, these more recent Iowa student clients were certainly worthy successors
of Mary Beth Tinker and her coplaintiffs!
Coincidentally, a recent edition of The Defender, the Iowa Civil Liberties Union's newsletter, reports on yet another
[20]

case involving students' rights to express ideas through what they wear.

Along with the Hooters Tshirt case, this
[21]

one also came from Ames, Iowa, and also involved a Tshirt that school officials declared offlimits. In the spring of
1999, after some Ames High School students founded a gay and lesbian alliance group, some other students made
[22]

and wore Tshirts with the slogan, "I'm Straight."

School officials censored these Tshirts to protect the sensibilities
[23]

of the gay and lesbian students, but the latter were more offended by the school's censorship than by the Tshirts.
To the credit of the gay and lesbian students, they reproached the administration for censoring expression based on
[24]

disapproval of its message a fundamental First Amendment precept that school officials should have been
teaching the students, rather than vice versa!
II. An Academic Perspective
As a scholar, I consider issues of the rights of students and others within the public schools to be among the most
challenging. That is because they crystallize the most profound questions, and the most troubling tensions,
concerning the appropriate relationships between majoritarian poweror, if you prefer, communitarian choiceson
the one hand, and individual and minority group rights on the other.
From one perspective, local school boards may well epitomize grassroots democracy in action, reflecting the
https://cedar.wwu.edu/jec/vol1/iss1/4
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prevailing preferences of the local community. From another perspective, for our nation's young citizens, school
[25]

officials may well epitomize what James Madison called the tyranny of the majority. After all, for most of our
youthful years, all Americans are forced to spend most of our waking hours in school, and schools are relatively
hierarchical, strict institutions in which the freedom of the individual tends to be subordinated to the overall
institutional mission. Indeed, for this reason, it has been argued that public schools are inherently inconsistent with
individual liberty. One notable libertarian opponent of public schools was John Stuart Mill. He wrote:
A general State education is a mere contrivance for moulding people to be exactly like one another:
and as the mould in which it casts them is that which pleases the predominant power in the
government, whether this be a monarch, a priesthood, an aristocracy, or the majority of the existing
generation, in proportion as it is efficient and successful, it establishes a despotism over the mind . . .
[26]

That public schools are at least potentially repressive, if not inevitably so, has been recognized by the Supreme
[27]

Court. Seeking to counter the schools' repressive tendencies, the Court long has held they must respect the
fundamental rights of individual students and teachers, even those who are members of marginalized or unpopular
[28]

minority groups. The Tinker decision is to date the highwater mark of the Court's decisions upholding rights in
our nation's schools, but the Tinker opinion itself cited many prior cases as supporting the fundamental proposition
[29]

that "stateoperated schools may not be enclaves of totalitarianism."

As the opinion elaborated:

Students in school as well as out of school are "persons" under our Constitution. They are possessed of
fundamental rights which the State must respect . . . . [S]tudents may not be regarded as closedcircuit
recipients of only that which the State chooses to communicate. They may not be confined to the
[30]

expression of those sentiments that are officially approved.

Nowhere in our society do more citizens more regularly come into contactand thus, inevitably, into conflictwith
more government officials. We have about 15,000 school districts across the country, each one with multiple board
[31]

members, administrators, and teachers.

More than fifty million students attend our public schools, which number

[32]

about 90,000. These schools are, thus, a microcosm of our constitutional system with a delicate balance between
democracy and dissent.
So, it is no coincidence that one of the Court's earliest, and most enduring, declarations about shielding individual
liberty from majoritarian pressures came in a case involving public school students. I am referring to the eloquent
[33]

ruling in West Virginia State Board of Education v. Barnette in 1943. This case focused on the rights of Jehovah's
Witness school students to refuse to salute the American flag because they viewed such a salute as idolatry,
[34]

[35]

infringing their religious beliefs. Yet, the Court did not confine its ruling to principles of religious freedom.
Instead, it used this case as a vehicle to expound on broader principles of freedom of conscience and, even more
[36]

broadly, on fundamental individual rights in general. I hope you have all read Justice Jackson's ringing phrases
before, but they bear repeating and reflecting upon. In explaining the ACLU's position in the Tinker case, as well as
in current students' rights casesnot to mention many other casesI am constantly asked, "But what about the rights of
the majority? Don't the majority of the voters have the right to decide that students shouldn't be allowed to read
certain books? And why don't the majority of students have the right to decide that they want to recite a group prayer
at their graduation?" Just as we continue to hear those questions, we have to continue to heed Justice Jackson's
words, which eloquently answer all of them:
The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of majorities and officials and to establish them as legal
principles to be applied by the courts. One's right to life, liberty, and property, to free speech, to free
press, freedom of worship and assembly, and other fundamental rights may not be submitted to vote;
[37]

they depend on the outcome of no elections.

The general tension between government power and individual rights is dramatically illustrated, in the public school
context, in the Supreme Court's almost selfcontradictory statements about the two seemingly inconsistent functions
[38]

of public education.

On the one hand, mirroring the schools' majoritarian, communitarian dimension, the Court has
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For example, the Court has stressed the schools' role in "inculcating fundamental
[40]

values necessary to the maintenance of a democratic political system."

On the other hand, to counter the schools'
[41]

own repressive tendencies, the Court has stressed their responsibility to respect individual rights. In educational
terms, the Court has stressed that public schools must protectand indeed promote—freedom of thought and inquiry.
[42]

[43]

For example, in another ACLU case involving students' free speech rights, Board of Education v. Pico,

the Court

[44]

said that schools should serve as a "marketplace of ideas."

In short, the Court sends mixed signals about the purpose of public education. It tells us that to educate is at once to
[45]

inculcate and to liberate young minds. This paradox is a paradigm for the most challenging constitutional conflicts
between the claims of the community and those of the individual. Several years ago, an editor at Harvard University
Press invited me to write not one, but two books about constitutional rights in the public schools, addressing these
difficult theoretical issues. I had convinced her that the area was so complex that one book would not be enough! I
[46]

have written several law review articles on particular aspects of the problem,
serious legal scholarship again, I hope to revisit this area.

and whenever I have time to pursue

III. An Activist Perspective
But for now, as head of the nation's oldest and largest civil liberties organization, I am going to address students'
rights issues from an activist perspective. I am so proud that the ACLU always has been at the forefront of the
students' rights movement, not only litigating such landmark cases as Tinker itself, but also struggling constantly to
turn the lofty principles in such leading cases into real rights for actual students all over the country.
The ACLU has adopted as a motto something that Thomas Jefferson is often quoted as saying: “Eternal vigilance is
[47]

the price of liberty." After all, just as the Constitution itself is not selfexecuting, that is also true for Supreme Court
decisions implementing constitutional guarantees. They are all worth only the paper they are written on unless
government officials actually honor them. That is why James Madison worried the Constitution might be a mere
[48]

"parchment barrier" against government oppression. And that is why the ACLU was founded early in this century,
along with other human rights organizations, to provide the legal services and other resources to ensure the actual
[49]

enforcement of constitutional rights.

Here, too, the schools are a microcosm illustrating civil libertarians' constant, complementary tasks: both to establish
broad new legal principles at the Supreme Court level and to enforce even the most triedandtrue principles at the
local level. Along with all government officials, school officials violate even established constitutional rights for two
basic reasons: either goodfaith ignorance of the law, or badfaith defiance of it.
IV. Ignorance of the Law
I can illustrate the first problem by citing a New York Times article from last year. It was describing some of our many
recent students' rights cases involving the Internet, in which we have successfully defended students whom schools
[50]

have punished for exercising First Amendment freedoms in ways that did not come close to satisfying Tinker's
standardnamely, that schools could limit students' speech only when necessary to avoid a "substantial disruption of
[51]

or material interference with" the educational process.

Specifically, in these Internet cases, the schools have been suspending and expelling students just for creating their
[52]

own Web sites on their own home computers on their own time.

The student expression had nothing whatsoever to
[53]

do with the schools, except it dared to express views that were critical of the school or of particular teachers.
Shocking! Seriously, as a teacher myself, I empathize with how it must hurt to have a student's criticism posted online
for all the world to see. Hurt feelings or wounded pride, however, hardly justify censoring or punishing speech, which
[54]

is why the ACLU has won all of these cases.

The Times quoted a school superintendent in one of these cases, explaining why the school had decided to settle the
[55]

case in our client's favor.

https://cedar.wwu.edu/jec/vol1/iss1/4
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[57]
lawyer added, "The First Amendment was overlooked"! Unfortunately, for each such case that comes to our
attention, there are undoubtedly countless others that do not, where students' First Amendment rights are relegated to
the role of mere "technicalities" that remain "overlooked."

V. Defiance of the Law
The ACLU's many students' rights cases also illustrate the other major reason why constitutional rights in general are
so often honored only in the breach. Government officials too often defiantly thumb their noses at Supreme Court
[58]

decisions with which they disagree. After all, the term "massive resistance"

was coined to describe local officials'

[59]

deliberate disregard of the Court's decision in Brown v. Board of Education,

upholding the equality rights of

[60]

AfricanAmerican school students.

Likewise, to this day, all over the country teachers and administrators willfully violate the Court's many decisions
[61]

striking down schoolsponsored prayers and other religious activities. In 1997 I debated Oklahoma Congressman
Ernest Istook, who was sponsoring one of the many proposed constitutional amendments that would expressly
[62]

overturn those decisions. He is doing so yet again right now, during the current Congressional term. Ernie Istook
candidly acknowledged that these decisions are already widely disregarded in practice. Indeed, he celebrated the
school officials who were and areopenly violating the Court's constitutional commands as heroes, praising their
[63]

"civil disobedience."

We should not be surprised by these political attacks on rulings upholding students' constitutional rights and,
thereby, overturning state laws or school board policies. As I have already said, our schools are the classic
battlegrounds for the most wrenching conflicts in our society between government power or community control on
[64]

the one hand and individual or minority group rights on the other.
explosive debates play out in the school context, and replay.

So, many of our most politically and culturally
[65]

In the words of the ACLU's principal founder Roger Baldwin: "No fight for civil liberties ever stays won." That
insight is especially apt in the school context. Precisely because the stakes are so high in schoolrelated
controversies, the partisans continue to battle, no matter what the Supreme Court might have ruled. Again and again,
we find ourselves fighting measures that are inconsistent with seemingly wellsettled precedents. For example, in the
past year, we have had to counter everything from official actions discouraging the teaching of evolution

[66]

to

[67]

government actions encouraging the posting of the Ten Commandments on classroom walls even though the
[68]

ACLU had won Supreme Court cases striking down both types of measures many years ago.
[69]

To drive home this pointwhat Yogi Berra called "deja vu all over again" let me return to the Supreme Court's
very first case expressly upholding students' First Amendment rights, which I have already mentioned. This is the
Barnette decision, holding that schools could not force students to salute the American flag contrary to their
[70]

conscientious beliefs. Yet now, more than half a century after that landmark ruling, we are still forced to come to
the defense of students who seek to exercise this fundamental freedom of conscience. In 1998, for example, I had the
honor of presenting a prestigious national "Individual Conscience" award to one such student, a young woman
named Tisha Byars from Waterbury, Connecticut, another worthy heir of Mary Beth Tinker and her coplaintiffs. The
importance of Tisha's case is indicated by the fact that it was included in Nat Hentoff's inspiring book, Living the Bill
[71]

of Rights: How to Be an Authentic American.

Nat first explained the Barnette decision and the many later court
[72]

decisions that have consistently enforced it in many different factual contexts.

For example, they have ruled that
[73]

students who choose to remain seated during the Pledge cannot be removed from the room. In short, we are talking
about very clear, very settled legal principles. Still, that does not necessarily mean they are respected by the other
kind of principals, the kind that are supposed to be your "pals"! Not even in Connecticut, which, as Nat wrote
[74]

showing a touch of regionalismis "a state not known to be backward in these matters."

Even in this reputedly enlightened part of the country, school officials were penalizing Tisha Byars for not
participating in the Pledge, because, as a young AfricanAmerican woman, she did not believe there is "liberty and
[75]

justice" for AfricanAmericans in this country.
Published by Western CEDAR, 2006
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harassed by school employees, Tisha was also denied admission to the National Honor Society although she was
[76]

eminently qualified.

Suffering from humiliation and the loss of scholarship opportunities, Tisha ultimately was
[77]

forced to transfer schools.

While her school officials concocted some supposed justification for denying Tisha admission to the National Honor
[78]

Society, the federal judge in her lawsuit, Peter Dorsey, found that excuse to lack all credibility. In fact, during the
trial, Judge Dorsey could not help showing his outrage at the outrageous conduct of the school officials, whom Nat
[79]

Hentoff described as "alleged educators." In the same vein, Judge Dorsey issued a stronglyworded preliminary
injunction, criticizing school officials for their mistreatment of Tisha and ordering them to admit her to the National
[80]

Honor Society retroactively.

VI. How to Influence People but Not To Win Friends
These kinds of legal victories come at a high price, though. To win a constitutional challenge against a local school,
generally, is not to win any popularity conteststo the contrary, as Mary Beth Tinker learned at such a young age.
Here is Nat Hentoff's account of some of the harassment and vilification that Tisha and her family endured:
Predictably, this . . . lawsuit . . . [was] condemned by some war veterans and others to whom the flag is
more sacred than someone's freedom of conscience. One angry protester couldn't resist a touch of
bigotry, urging that the Byars family move to Africa. When Tisha's picture appeared on the front page
of a local newspaper, several business owners threatened to remove their ads. Joe McCarthy is not
[81]

quite dead.

Terrible as Tisha Byars's experience was, it was alltootypical. Students are disciplined and derided just for insisting
[82]

that schools honor their obligations under Barnette. One of our most recent cases of this type was in San Diego.

It

[83]

unleashed furious attacks against our young female client, and also against the ACLU, from all over the country.
For example, one editorial cartoon showed two vultures labeled "ACLU" sitting on a bare tree branch; one is peering
at the ground through a pair of binoculars; the other asks, "See anymore school districts we can rip off for a quick
[84]

buck?" Of course, the only reason we are forced to sue in any of these cases is that school officials too often refuse
to resolve them voluntarily, through negotiation, despite the clear legal precedents.
I could regale you with countless particular examples. The stories are infuriating because they show the constant
violation of the most fundamental, longsettled student rights. Yet these stories are simultaneously inspiring because
they show the courage of individual students, parents, and teachers in daring to stand up to community criticism,
hostility, and often even worse, in order to enforce rights not only for themselves, but also, ultimately, for all of us.
From what I have said so far, you can see what a serious dual challenge is posed in the area of students' rights. First,
this area poses some perplexing problems in terms of competing constitutional and political theory principles.
Second, even when particular principles have been settled, there are still perpetual political and practical problems in
ensuring that the principles are actually understood and observed.
VII. Increasing Enforcement Challenges in the PostColumbine Backlash
The remainder of this paper focuses on these enforcement challenges, drawing on the ACLU's extensive experience.
Busy as we always have been on the students' rights front, we became far busier beginning with the spring of 1999, in
the wake of the tragic school shootings in Littleton, Colorado (Columbine High School, April 20) and Conyers,
Georgia (Heritage High School, May 20). In the immediate aftermath of those shootings, all over the country schools
cracked down on students' rights in an understandable, but ultimately misguided, effort to avert such a disaster
themselves.
Moreover, since the fall of 1999, as schools reopened for the first postColumbine school year, we have been seeing
even more measures that are turning schools into fortresses and students into prisoners. All across the country, ACLU
offices have been receiving complaints from students and parents in recordsetting numbers. The principles and
rights that the Supreme Court extolled in the Tinker case are more embattled than ever. Students have been
https://cedar.wwu.edu/jec/vol1/iss1/4
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suspended, expelled, and in some cases, even hauled off to jail for engaging in a whole range of expression that
[85]

should surely be protected under Tinker but instead are denounced as "dangerous."

In some cases, not just school

[86]

officials, but also courts, are suppressing this expression.

Let me cite one recent example. A seventeenyearold boy in Wilmington, North Carolina was expelled for a year,
held in jail for three days and nights, and criminally convicted of communicating threats, because he typed the
[87]

following words on a computer screen at his high school: "The end is near."

He said he meant this as a joke,
[88]

referring to the thenimpending millennium, which to some people did signal the end of the world.
[89]

judge nor the jury shared this young man's sense of humor.
[90]

punishment in addition to being thrown out of school.
[91]

let alone actually do so.

But neither the

They decided he should suffer a stiff criminal

This teenager did not even intend to threaten anyone's life,

But still, this incident has in fact jeopardized a young person's life: his own. In his
[92]

mother's anguished words, upon hearing the jury verdict, "They've taken away a child's life." ]
In the postColumbine panic, we have had to defend students for engaging in such other allegedly "threatening"
conduct as the following: dying their hair blue;
piercings or tattoos;

[95]

[93]

wearing black trenchcoats or other black garments;

wearing that notorious "gang symbol," the Star of David;

[96]

[94]

having body

and wearing Tshirts bearing the

[97]

name of that other notorious gang, the "Vegans."

A school in Harrisburg, Pennsylvania stripsearched a fourteenyearold girl for saying she understood how kids
[98]

might snap if they were teased endlessly. A twelveyearold boy in Ponchatoula, Louisiana was locked up in
juvenile detention for two weeks for making "terroristic threats" when he told ninth graders in the cafeteria line he
[99]

would "get them" if they did not leave enough potatoes for him. A thirteenyearold Albuquerque student was
suspended when, on a field trip to the Atomic Museum, he asked, "When we get there, are they going to teach us how
to build a bomb?"[100] And a nineyearold Ohio boy, who wrote a fortune cookie message for a class project on Asian
[101]

culture, was suspended because the message said, "You will die an honorable death."

If the Tinker case were still good law, in spirit as well as in letter, not only the fortune cookie case, but also all of the
others I have describednot to mention the many, many others I have not taken time to describeshould be clearcut,
easy winners. Sad to say, though, we have been losing some of them, including, shockingly, the "Vegan" Tshirt case.
A federal judge in Salt Lake City upheld the student's suspension for wearing the shirt, expressly invoking the
[102]

Littleton (Columbine) tragedy in his opinion. Although the suspension occurred before the Littleton (Columbine)
shootings, the judge's ruling was issued shortly thereafter, in the ensuing crisis atmosphere.
Of all these sad cases, to me the saddest was one we recently handled in Allen, Texas, where a young woman was
[103]

suspended forof all things—wearing a black armband. Following directly in the footsteps of Mary Beth Tinker,
our client in this case, Jennifer Boccia, was one of ten students at her high school who decided to wear black
armbands in the aftermath of the Littleton shootings, both to honor the slain students at Columbine High and to
[104]

protest the repressive policies that their own school had implemented as an alleged response.

Specifically, their

[105]

school instituted strict speech codes, dress codes, and random searches. So, the school compounded one rights
violation with another: first it suspended the freedoms of all students, and then it suspended the individual students
[106]

who peacefully protested these wholesale violations.

As Mary Beth Tinker said so presciently in the 1995 speech I quoted earlier, "Lately you can't use Tinker to do much
[107]

of anything." Indeed. If you cannot even trust schools to protect the very same expression that was involved in
Tinker itself, you must wonder if it has been not only undermined but also, in effect, overruled. In the Allen, Texas
case, though, after the ACLU was forced to sue on Jennifer Boccia’s behalf, the school finally saw the light and
[108]

entered into a settlement vindicating both Jennifer's rights, and those of other students.

I write a monthly column for a Webzine, IntellectualCapital, and the recent assault on students' rights has been so
[109]

overwhelming that it has been the topic of two columns in the fall of 1999. I titled one of these, "My SoCalled
Rights," after the mid90s television drama depicting teenage life with refreshing realism, "My SoCalled Life." In
fact, my column invokes media depictionsand distortionsof young people and youth violence as a theme.
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VIII. The Role of the Media and Media Hype
For all the glossy teen dramas debuting on television this fall, the one program that most closely approximates reality
for many high school students today is HBO's gritty prison drama, Oz. What with random searchesincluding strip
searches and urinalysis drug testingzero tolerance, snitch lines, seizure of private papers, drugsniffing dogs,
surveillance cameras, metal detectors, mandatory uniforms, and armed onsite police officersthe schoolhouse these
[110]

days is looking more and more like the jailhouse.

The media's sensationalized coverage of school violence has helped to whip up exaggerated fears, which in turn spur
school officials and politicians to overreact, treating all students like potential perpetrators or victims of mass
murder. Of course, the physical assaults and killings that occurred in Littleton, Colorado (Columbine High School)
and elsewhere have been terrible tragedies, but they are not, fortunately, part of a nationwide trend. To the contrary.
There are many recent studies of youth violence, in schools and elsewhere, and they all show encouraging downward
trends. Contrary to the media hype, schools are in fact about the safest place kids can besafer than the streets and,
sadly, safer than their homes. I will cite just one example of the many studies that confirm these conclusions, whose
name says it all. It is a recent report by the Justice Policy Institute, titled: School House Hype: School Shootings and
[111]

the Real Risks Kids Face in America.

This report documents that, between 1992 and 1995, there were an average
[112]

of fortytwo violent deaths per year in schools.
[113]

three.

In contrast, between 1995 and 1998, that number dropped to thirty

This study also showed that a minor is three times more likely to be killed by an adult than by another
[114]

juvenile.

It further showed, sad to say, that at least 2000 children per year are killed by violence in their own
[115]

homes by their own parents or guardians. That is the equivalent of one Columbine every three days.

Far from addressing the real problems of youth violence, though, public policy has been focusing on schools, no
doubt driven at least in part by media hype. According to one media watchdog organization, the Center for Media
and Public Affairs, "shootings at eight . . . public schools around the country generated . . . more than 10 hours of
[broadcast] airtime within the first seven days of each incident, in addition to uncounted hours of live coverage and
[116]

extensive followup discussions on the 24hour cable news channels." While these tragic shootings were certainly
major news stories, the unduly protracted and hysterical coverage created a misperception that these incidents were
part of a trend or epidemic.
In addition to generating unfounded fears that "it could happen anywhere," the sensationalized coverage tended to
propel panic about all teenagers as potential terroristsor at least all of those who wear black or favor Goththemed
[117]

Web sites, or are otherwise "different." In this vein, more schools are moving toward "profiling" their students, in
yet another chilling parallel to a tactic that comes from the criminal justice field and has been justly condemned as
[118]

discriminatory and ineffective in that context.

As I and other ACLU spokespeople have constantly been reminding school officials and journalists: "Different does
not mean dangerous." Conversely, though, stifling difference among our nation's youth and students is dangerous
dangerous not only to their freedom and dignity, but also to their education and to their potential contribution to
their communities. These basic points were stressed by the Tinker decision. First, the Court barred schools from
[119]

disciplining students just because they are different, and therefore spur undifferentiated fears.

It said:

[I]n our system, undifferentiated fear . . . of disturbance is not enough to overcome the right of free
expression. Any departure from absolute regimentation may cause trouble. Any variation from the
majority's opinion may inspire fear. Any word spoken . . . that deviates from the views of another
person may start an argument or cause a disturbance. But our Constitution says we must take this risk;
and our history says that it is this sort of hazardous freedomthis kind of opennessthat is the basis of
[120]

our national strength.

[121]

Second, the Tinker Court stressed the educationally negative impact of stifling students who dare to be different.
It quoted the following key passage to that effect from that earlier leading students' rights ruling, Barnette: '"That
[public schools] are educating the young for citizenship is reason for scrupulous protection of Constitutional
freedoms . . . if we are not to strangle the free mind at its source and teach youth to discount important principles of
https://cedar.wwu.edu/jec/vol1/iss1/4
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[122]
our government as mere platitudes."'

While too much postColumbine media coverage continues to hype such terrible incidents and to hide the overall
positive trends, there has been one notable exception. At a recent meeting of the National Conference of Editorial
Writers, several journalists took their profession to task for "repeating misleading information about youth violence."
[123]

The group warned that, for the price of a byline or a piece on the evening news, reporters "may be eroding public
[124]

trust in teenagers while nurturing policy changes that do more harm than good."

This point was echoed by Barry Glassner, a sociology professor at the University of Southern California, who wrote a
[125]

book with the apt titleand topicThe Culture of Fear: Why Americans Are Afraid of the Wrong Things. He wrote
a recent column in which he cited mediainduced fear of teenagers and youth violence, bearing no relationship to the
[126]

actual crime statistics. This unfounded fear in turn fuels unjustified political actions. For example, Florida
Representative Bill McCollum has denounced violent youths as "feral, presocial beings" and denounced violent
[127]

juvenile crime as "a national epidemic."

But, as Glassner comments:

“Not only does the hoopla inspire copycat crimes . . . , but it also directs attention and money away from the biggest
risks to young people . . . With 20 percent of American children living in poverty and thousands dying each year in
[car] accidents that could be prevented, our preoccupation with teen killers does our country a profound
disservice.”

[128]

The associate editor of the Portland Oregonian, David Sarasohn, echoed: "Americans now have a hugely distorted
view of kids . . . . We have to think less [of] what we see about kids on CNN and more [of] what we see about kids
[129]

ourselves."

In the ACLU's offices all around the country, we continue to see kids who are carrying on in the finest tradition of the
[130]

Tinker plaintiffs, aware of their rights and asserting them, even at great personal cost. We are also seeing students
organizing to educate other young people about their rights and to assist them in exercising these rights. All over the
United States, there has been a steady groundswell of student activism and organizing, including student ACLU
clubs sprouting up at high schools, colleges, and law schools, and a new high school students' organization that was
formed last year, which works in close collaboration with the ACLU, but maintains its autonomy and student
[131]

controlled status.

[132]

It is called the International Student Activism Alliance, or ISAA.

In short, actual students in the real world hardly match the caricatures too often purveyed by the media. Likewise, the
overwhelming majority of actual schools will never witness anything approaching the murder and mayhem at a few
schools to which the media give disproportionate coverage. The chance that any particular school will be the scene
[133]

of a shooting is one in 33,000.

In 1998, three times as many people were killed by lightning as were killed by

[134]

school violence.

IX. Censoring, Versus Censuring, the Media
So, on the one hand, I and others blame the media for contributing to the massive, systemic, nationwide attack on
students' rights in the wake of the few, isolated attacks on students' lives. On the other hand, other critics are blaming
the media for contributing to those school killings. Thus, in the postColumbine backlash, Congress considered
[135]

censoring TV violence as a supposed response to actual youth violence. Wrongful death lawsuits have been
brought on behalf of the parents of students who were killed in the Paducah, Kentucky school shootings against the
producers and distributors of various media depictions of violence, including the acclaimed movie, The Basketball
[136]

Diaries.

I obviously believe in the rightand, I might add, the responsibilityto criticize or censure the media. I have been
exercising that right myself, just now, by criticizing distorted media coverage of school safety issues. But I strongly
oppose any attempt to censor the media, whether directly, as through the proposed Congressional legislation, or
indirectly, through lawsuits, which seek hundreds of millions of dollars in damages.
As is always the case with censorship, in this instance too, it is doubly flawed—both unprincipled and ineffective.
Published by Western CEDAR, 2006

9

Journal of Educational Controversy, Vol. 1, No. 1 [2006], Art. 4
First, censorship suppresses expression, including expression that has much value for young people and adults alike.
Second, scapegoating and suppressing media violence is a dangerous diversion from addressing the actual causes of
violence against youth in schools and elsewhere. Furthermore, it is an even greater diversion from the larger
challenges our schools facemost fundamentally, ensuring adequate and equal educational opportunities for all
students, regardless of their income or their racial or ethnic background.

This is the pervasive problem with the whole raft of postColumbine assaults on students' rights: not only are they
destructive in terms of students' rights; they also are not constructive in terms of students' safety, let alone in terms of
students' educational experiences. At best, these overreactive punitive measures are ineffective in countering
potential violence; at worst, they are downright counterproductive. These points have been made not only by civil
libertarians, but also by educational and school safety expertsincluding officials of the National Alliance for Safe
Schools, the National Association of School Administrators, and the National Association of School Psychologists.
[137]

Students who are determined to commit violence can always find ways to do so, no matter what measures the
schools implement. For example, the killers in Jonesboro, Arkansas fired from outside the school, and the Columbine
High School massacre was not deterred by that school's armed security guards.
Moreover, martiallawtype measures that we are seeing in too many schools tend to fan students' fears, far from
calming them, thus making students feel not more secure, but less so. Indeed, studies show that, while students' actual
safety is increasing, their sense of safety is decreasing
experience.

[138]

again, hardly conducive to a constructive educational

In short, this is yet another context in which the schools illustrate an overarching theme of civil liberties and
constitutional law: that we need not trade off freedom against safety or security. These two concerns can often be
mutually reinforcing, rather than antagonistic. In that vein, I am fond of paraphrasing a line that has been attributed
to both Thomas Jefferson and Benjamin Franklin: "Any society that would give up a little liberty to gain a little
[139]

security will deserve neither and lose both."

When schools were opening around the country in the fall of 1999, and the ACLU offices around the country were
reeling from the rash of compelling students' rights complaints, I read one newspaper account that was particularly
alarming, which I would like to share with you. It was written by Stephen Chapman, a syndicated columnist for the
[140]

Chicago Tribune.

[141]

His byline was "Averageburg, U.S.A."

The story began as follows:

Norman Rockwell High School today became the first school in the country to address problems of
discipline and safety by mandating a noclothing policy for all students. "We tried school uniforms to
eliminate inappropriate clothing and gang attire, and we banned backpacks to prevent kids from
sneaking in weapons, but those were really halfway solutions," said principal Justin Case . . . . "We
realize some kids think this is a violation of their privacy," he acknowledged, "but these days, we feel,
you just can't be too careful. And if past experience is any indicator, they'll get used to it pretty
[142]

quickly.

I must admit, when I first read this, I had been hearing so many shocking reports about what was going on in high
schools around the country that it took me a moment to realize that it was a satire. That was, of course, Steve
Chapman's very point. As he wrote: "No, the new school safety craze probably won't go as far as outlawing clothing.
But it's hard to see any stopping point short of there. . . . High school kids . . . are getting pretty short on liberties,
[143]

except the right to remain silent."
X. Conclusion

Since 2000, the Supreme Court has sanctioned further cutbacks on students’ constitutional rights in a case that
authorized random, suspicionless drug testing of all students participating in “competitive extracurricular activities,”
stressing that at least some constitutional rights “are different in public schools than elsewhere.” Bd. of Educ. of Ind.
School Dist. Of Pottawamie Cty. v. Earls, 536 U.S. 822 (2002). Also potentially foreshadowing further cutbacks on
students’ constitutional rights is Roper v. Simmons, 543 U.S. 551 (2005), in which the Court held that the Eighth
Amendment’s ban on “cruel and unusual punishments” barred the death penalty for juvenile offenders. While
certainly a positive decision for minors who would otherwise face the death penalty, Roper contains language that
https://cedar.wwu.edu/jec/vol1/iss1/4
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could rationalize further cutbacks on other constitutional rights for all other young people, including in the school
context; the Court generalized that young people have a “lack of maturity and an underdeveloped sense of
responsibility.”

However embattled the Tinker holding may be, its spirit and legacy are secure and enduring. Just as Mary Beth
Tinker and her coplaintiffs dared to speak out and stand up, and overcame great odds in the courts, so other students
are continuing to do so today, as I have already explained. I am proud that the ACLU is continuing to assist these
brave young Americans, but we could never fight against injustices in the schools unless these young people brought
them to our attention. In other words, they must exercise their precious right, inscribed on my favorite ACLU Tshirt:
the right not to remain silent.
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